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OPINION AND ORDER

The appellant was removed from the position of
Accountant, GS-11, effective March 29, 1985, with the
Veterans Administration Medical Center, Long Beach,
California, based on his failure to report for a fitness-
for-duty examination. In taking the action, the agency
also relied on appellant's past disciplinary record of two
written reprimands for his failure to report for three

other fitness-for-duty examinations which the agency

ordered him to take during January and February, 1985. In

his appeal of the action to the Board's San Francisco
Regional Office, the appellant alleged that the agency had

no authority to direct him to report for an examination,

and that the removal action was taken in reprisal for his

having filed a claim regarding an on-the-job injury with
the Office of Workers' Compensation Programs (OWCP),
Department of Labor.

In an initial decision issued on June 26, 1985, the
presiding official affirmed the removal action. He found
that under the applicable regulation at 5 C.F.R.



§ 339.301(b),!/ the agency was authorized to order the
appellant to appear for a fitness-for-duty examination.

Initial Decison (I.D.) at 3-4. He also found that there
was nothing in the record that showed a causal link
between the appellant's OWCP claim and the agency's

action. I»D. at 6-7.
The appellant has filed a petition for review of the

initial decision in which he contends that the presiding
official misapplied applicable law and regulation

regarding the agency's authority to order a fitness-for-

duty examination. The appellant also asserts that there
is new and material evidence consisting of a

psychologist's assessment and treatment report concerning

the appellant. Petition at 2. On the basis of this
report, the appellant contends that he was psychiatrically
disabled at the time he failed to report for the fitness-
for-duty examinations and that he therefore lacked the
capacity to "deliberately" fail to carry out the agency's
orders, as charged in the agency's proposal notice.

Finally, the appellant raises the issue of whether he was

"able to understand the proceedings at the [Board's

regional office] hearing and effectively cooperate with
his counsel in his defense." Petition at 8.

We hereby GRANT the appellant's petition and AFFIRM
the initial decision as MODIFIED by this Opinion and
Order.

Fitness-For-Duty Examination
The pertinent facts regarding this issue may be

summarized as follows: In October, 1984, the appellant

sustained in injury to his back and hand caused by a torn

rug at work. Thereafter, with the exception of December

On January 11, 1984, the Office of Personnel Management
(OPM) published final regulations concerning medical
determinations related to employability. 49 Fed. Reg.
1321 (1984). These regulations, effective on February 10,
1984, amended regulations in 5 C.F.R. Parts 339, 432, 752,
and 831.



3, 1984, the appellant did not report for work and he
received compensation payments from OWCP. Hearing
Transcript (H.T.) at 82, 116-17; I.D. at 2. In a November
29, 1984 letter to the appellant, the OWCP denied any
further compensation payments, effective October 30, 1984,

finding that he was fit for duty as of that date. Appeal

File, Tab 8, Agency Exhibit AA. On December 11, 1984, the

agency directed the appellant to report for a fitness-for-
duty examination on January 7, 1985 at the agency's
Employee Health Unit. Appeal File, Tab 4; Agency File,

Tab C. The letter regarding the examination indicated
that the appellant's absences in 1984 had totaled 225.5

hours and were having a detrimental impact on his office.
The letter also stated that the agency was concerned with
the appellant's "'inability to function in a setting that
requires cooperation with other section employees."
Finally, the letter warned that appellant's failure to
report for the examination could result in his separation.

On December 19, 1984 the appellant wrote the agency
and contended that its reasons for ordering the

examination were too general. In response to the

appellant's request that the agency supply him with more
specific information regarding its reasons for ordering
the examination, the agency stated that its reasons were
contained in its original December 11 letter to the
appellant and that the appellant was expected to report
for the examination as ordered. Agency File, Tabs D, E.
It is undisputed that the appellant did not appear for the
January 7 examination nor for any of the other three

examinations scheduled for January 30, February 7, and
February 19. During this period the appellant continued

to correspond with the agency, reiterating his contentions

that the agency had no legal authority to order the

examination and requesting more specific information
regarding the agency's proffered reasons for the

examination. Agency File, Tabs F, L. The agency issued



two written reprimands to the appellant based OR his
failure to attend the first three examinations. Agency
File, Tabs K, Q. On February 20, the agency proposed the
appellant's removal. On February 28, the OWCP informed
the appellant that, because of a conflict in the medical
opinion regarding his medical condition, that office was
retroactively vacating its earlier denial of benefits and
was restoring his compensation payments until the conflict

was resolved. Appeal File, Tab 8, Agency Exhibit CC. The
agency effected the removal action on March 29, 1984.

The circumstances under which an agency may order an

employee tc report for a medical examination are set forth
in 5 C.F.R. § 339.301. See note 1. 'section 339.301(b)
provides that:

An agency may require an employee receiving
workers compensation benefits or assigned to
limited duties as a result of an on-the-job
injury to report for medical evaluation when the
agency has identified an assignment or position
(including the employee's regular position)
which it reasonably believes the employee can
perform consistent with the medical limitations
of his/her condition. If the medical
information (consistent with generally accepted
medical principles and practice) indicates that
the employee is capable of performing the duties
identified, the agency will promptly return the
employee to corresponding duty and pay status.

49 Fed. Reg. 1329(1984)

In support of his contention that the agency was not
authorized, under the above quoted regulation, to order

him to undergo a medical examination, the appellant argues

that: (1) the agency offered no evidence that it was
ordering the examination because it was trying to find a

suitable position for him; (2) in amending 5 C.F.R. Part
339, the Office of Personnel Management (OPM) intended to
limit an agency's authority to order medical examinations;
and (3) the OWCP's action in retroactively restoring the

appellant's compensation benefits was conclusive proof



that the appellant could not report to duty and the agency
was thus precluded from ordering the appellant to undergo

a medical examination.
Although we find that we agree with the appellant's

contention that the new Part 339 regulations were intended

to limit an agency's authority to order medical
examinations,2/ this fact does not answer the specific
question posed in this appeal, namely, whether the agency
was authorized to order a medical examination under the
particular circumstances present here. Based on our
review of the record, we find that the reasons relied on .
by the agency for ordering the examination comport with
the requirements of § 339.301(b), and that the agency

therefore had the authority to order the examinations.

In its December 11, 1984, letter to the appellant,
the agency stated that the purpose of the examination was

to determine his "medical qualifications for continued

employment as an Accountant assigned to Position
Description number 093630." Agency File, Tab C. As

2/ In publishing the regulations in final form, OPM stated
that

These regulations were necessary (and, indeed, have
been under development for several years) because
previous authorities to obtain and use medical
information, particularly in so-called "fitness for
duty* situations were unclear; and there was sub-
stantial evidence that those authorities had been
abused, especially in the case of psychiatric
examinations and agency filed disability
retirements. . .Agency authority to order medical
examinations has been significantly limited in
recognition that, except in certain limited
circumstances, the burden of proof is on the
employee and, if he/she fails to provide adequate
evidence for the agency to conclude that a medical
condition exists which needs to be taken into
account, the agency is free to proceed with a
decision (adverse action, denial of request)
having fully met any procedural obligation
related to the health status question.

49 Fed. Reg. 1321 (1984).



supporting reasons for the examination, the letter
mentioned the amount of sick leave the appellant had used
in tne last three years as well as the agency's concern
over appellant's alleged inability to function in a
setting requiring cooperation. Although some of the
testimony of the agency official who ordered the

examination generally focused on appellant's use of sick
leave, it was clear that the agency had identified a

specific assignment - appellant's position of record - and
was attempting to determine if the apellant;'s medical

condition was compatible with that assignment. H.T. at
12-13, 23. Additionally, the agency -offici&l testified
that if the results of the medical examination had
indicated that restructuring the appellant's duties was
appropriate, he would have done so. K.T. at 30.

In contending that the agency had no reasonable basis
to believe that the appellant could perform the duties of

his Accountant position, the appellant seems to be arguing

that the agency may not order a medical examination unless
it can first establish that the employee is medically
capable of performing in a particular position. This
interpretation leads to an absurd result: if the agency

could first establish that the appellant was medically

capable of performing his duties, there would be no need

for an examination. OPM's comments on its regulation at
§ 339.301(b) clearly support the conclusion that the

appellant's restrictive interpretation of the "'reasonable

belief1" requirement is without merit. In explaining why
it was amending the Part 339 regulation to, inter alia,

authorize agencies to require examination under these

circumstances, OPK stated that:

Several agencies identified specific
circumstances wherein the proposed regulations
do not provide adequate authority to require an
employee to report for a medical evaluation.
These circumstances include: (a) The need for
current medical information to assess whether an
employee receiving workers compensation benefits



can be assigned to a position consistent with
the limitations of his or her condition...
Response: (a) OPM agrees that, when an agency
has reason to believe that an employee who is
receiving workers compensation benefits may be
capable of performing the duties of either his
or her original position, a modified or
restructured job, or a different position, there
is a need for current medical information to
assess whether an offer to return to work or to
regular duties is appropriate.

49 Fed. Reg. 1323 (1984) (emphasis supplied).

The appellant also contends that once the OWCP had
restored his compensation payments, the agency was

precluded from ordering an examination. We disagree. As

the presiding official correctly found, § 339.301 (b)
clearly authorizes the agency to order an examination even

if the employee is receiving OWCP compensation at the time
the agency orders the examination. I.D. at 4.

Finally, the appellant contends that because he
ultimately agreed to take a medical examination at the
agency facilities, the agency action was therefore
improper. Specifically, the appellant asserts that prior
to receiving the proposal notice, he spoke to
Mr. Shinsato, the agency official who had ordered the

examinations, and Shinsato agreed to the appellant's
request to reschedule the examination for February 25,

1985. H,T. at 187. The appellant further testified that

he agreed to appear for this examination. H.T. at 188. We

find that the appellant's testimony regarding the alleged

rescheduling of the examination is not supported by the

record and is clearly inconsistent with his actions prior



8

to the hearLig.3/ In light of the above, we find no merit
in the appellant's contention that the agency had no
authority under § 339.301(b) to direct him to appear for a
medical examination.

New and Material Evidence
As an attachment to his petition for review, the

appellant encloses a report prepared by Dr. Philip M.
Carman, who is apparently a psychologist. This report if,
dated May 3, 1985. In his report, Dr. Carman states I>.i\'?

opinion that the appellant suffers from "obsessive
compulsive personality features,* and that failing

effective treatment, "the possibility of the development

of a full-blown paranoid schizophrenia could not be
considered remote...." Exhibit A to Petition,

Dr. Carman's Report at 12, 19. Additionally, Dr.
states that the appellant is "absolutely convinced
there is an orchestrated plot against him," and that t le
appellant viewed the agency's order for a medical

3_/ Aside from responding to the appellant's letter
regarding the order to report for the January 7
examination, Mr. Shinsato denied having any other
communications with the appellant regarding the
examination. H.T. at 32. Although the appellant's roansel
cross-examined Mr. Shinsato extensively, he did no*, ask
him about any alleged rescheduling of the examination &t
the appellant's request. If the agency did agree t,'
reschedule the examination for February 25 and
nevertheless proceeded with the action, the appellant
clearly could have defended the action from the ovrc~et by
asserting that the agency misled him. The appel.utnt had
numerous opportunities before he testified where he could
have raised this defense, but he failed to do so. Th«
appellant made no oral or written response to the proposal
notice. Although the appellant filed five EEO complaints
regarding the examination and the resulting removal, he
did not mention the alleged agreement to reschedule the
examination•in any of these complaints. Agency File, Tab
V. Nor did the appellant raise this issue in his ̂ e'hition
for appeal or his statement of facts, legal arguments, and
defenses. Appeal File, Tabs lr 6. In sum, we fivvi chat the
appellant's delay in raising this defense seriously
undermines the credibility of his claim. See Nasli v«
Office of Personnel Management. 26 M.S.P.R. 700, 704
(1985)



examination as an example of agency harassment and
reprisal for his filing of EEO complaints, grievances, and

his OWCP claim. Id. at 18. Dr. Carman also finds the
appellant to be "temporarily moderately disabled
psychiatrically" and concludes that, at the present time,
he "could not be expected to fully carry out all of the
duties of any position...." Id. at 15, 18.

Based on Dr. Carman's report, tlie appellant asserts,

for the first time, that his failure to report for the

agency-ordered examinations was due to his alleged

psychiatric disability. Petition at 8. Additionally,

although the appellant does not specifically assert that
he lacked the capacity to understand the Board proceedings

and cooperate with his counsel in his defense, he raises
this question for the Board's consideration. Id.
Finally, the appellant contends that because he was
psychiatrically disabled as a result of his employment,
his removal does not promote the efficiency of the
service. See 5 U.S.C. § 7513(a).

Although the appellant does not specifically contend
that the agency discriminated against him because of his
alleged psychiatric disability, that is the clear import

of his allegations. An appellant may raise an allegation
of discrimination at any time during the Board's
consideration of an appeal if the appellant did not know

of the existence of a basis for the allegation at the time
the petition for appeal was filed. 5 C.F.R. § 1201.154
(1984). Dr. Carman's report indicates that he began
treating the appellant in August of 1984, nearly six
months before the appellant filed his petition for appeal.

Dr. Carman's report also indicates that the appellant

complained that he was experiencing a variety of symptoms

such as nervousness, depression, chronic insomnia, and

difficulties at work. Attachment to Petition, Report at

8. There is no suggestion in the report, however, that
the appellant's alleged psychiatric disability was so
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severe that the appellant lacked an awareness of his
mental condition. Consequently, we conclude that the
appellant has not shown under § 1201.154 that he did not
know of the existence of his alleged psychiatric

disability at the time he filed his petition for appeal.
We cannot, therefore, find that appellant's claim of
discrimination was timely raised. See Anderson v.
Veterans Administration. 3 MSPB 188, 190 (1980).

Although Dr. Carman's report is dated more than two

weeks before the record in this appeal closed, the

appellant's counsel nevertheless asserts that it was not

available at ths time of the hearing and did not come into
0

his possession until after the hearing. Petition at 1.
On this basis, the appellant asserts that the report is
"new and material" evidence which constitutes a basis for

review under 5 C.F.R. § 1201,115(a). We find no merit in
this contention. The record indicates that the

appellant's counsel was on notice before the hearing that
the appellant might be suffering from a psychiatric

disorder.
The appellant's counsel introduced several reports

from Dr. Haldeinan, a neurologist, at the hearing to
support appellant's claim that he was physically unable to

report for work or for the agency-ordered medical
examinations. Appeal File, Tab 8? Appellant's Exhibit 1.
Although these reports focus on the appellant's complaints

of physical impairments, they also indicate that Dr.
Haldeman had prescribed medication in response to the
appellant's complaints of depression and inability to
concentrate. Additionally, Dr. Haldeman's earliest

report, dated in November of 1984, indicates that Dr.

Carman had been treating the appellant since August of

1984 for job-related stress. Appellant's Exhibit 1 at 4.

The appellant testified that during the period of

November, 1984 - April, 1985, Dr. Haldeman provided him
with copies of these reports which the appellant then
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forwarded to the ageiAcy, H.T. at 163-64. The appellant's
counsel has made no allegation in the petition that Dr.
Haldeman's reports were unavailable to him before the
hearing. Thus, even assuming arguendo that the appellant

was so impaired that he had no knowledge of his alleged
psychiatric disability. Dr. Haldeman's reports should have
placed the appellant's counsel on notice of a possibility
of appellant's psychiatric impairment. The appellant's
counsel also makes no allegation that he attempted to

pursue this issue with the appellant and that the
appellant refused to coooperate in timely releasing Dr.

Carman's report to counsel. It is well settled that an
appellant is responsible for the actions or inactions of
his chosen representative. Johnson v. Department of
Treasury, 721 F.2d 361 (Fed. Cir. 1983); Sofio v. Internal
Revenue Service. 7 MSPB 493, 494 (1981). Because we find

that the appellant has presented no evidence that his
alleged psychiatric disability adversely affected his

ability to raise the issue of his psychiatric impairment,
and because we find that the appellant's counsel failed to
exercise due diligence in discovering evidence relating to
this issue, Dr. Carman's report cannot be considered new
evidence that was not available, despite due diligence,

when the record closed.4/ 5 C.F.R. § 1201.115(a).

Avansino v. U.S. Postal Service, 3 MSPB 309, 311 (1980).
Consequently, we find that the appellant's claim that he

We note that at the bearing the agency medical officer
testified that the appellant's supervisors considered his
behavior to be "somewhat unusual or different" and that
one purpose of the medical examination was to determine if
the appellant's behavior was due to a psychiatric
condition. H.T. at 130-31, 137-38. At no point in the
proceeding below or in his petition does the appellant
allege that he was surprised by this testimony.
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was psychiatrically disabled at the time the agency
removed him is untimely, and we will not consider

Finally, our review of the record in this case
discloses nothing to support the appellant's implicit
contention that his alleged psychiatric disability

rendered him unable to understand the Board proceedings
and assist his counsel in the defense of the appeal.
Before the agency and the Board, the appellant vigorously
contested the action by attempting to establish that the
agency had no authority to order the medical examinations
and that he was physically unable to attend the medical
examinations.6/ Agency File, Tabs D/'F, L, and V. A

review of the appellant's testimony at the hearing

5/ Neither in the proceeding below nor in his petition has
the appellant raised the issue of whether the agency had
an obligation to file a disability retirement application
on his behalf under the amended 0PM regulation at 5 C.F.R.
§ 831.1203(a). See 49 Fed. Reg. 1321, 1331 (1984).
However, the board may address issues which implicate an
employee's basic procedural rights on its own initiative.
Parker v. Defense Logistics Agency. 1 MSPB 489, 496 n.9
(1980). Even assuming arguendo that the agency was
obligated to file for the appellant's retirement under the
amended regulation, its failure to do so did not
constitute harmful procedural error. Davis v. Department
of the Army. MSPB Docket No. SL07528510078 at 4 ( Jan. 15,
, 1986). We note, however, that the appellant may file a
disability retirement application on his own behalf within
one year after his separation from the service. 5 C.F.R.
§ 831.501(c).

6/ Although the presiding official did not consider the
appellant's contentions that the agency failed to
accommodate his alleged physical disabilities as raising a
claim of discrimination because of a handicapping
condition, we find it appropriate to do so. We conclude,
howevere that the record fully supports the presiding
official's finding that the appellant failed to show that
his alleged physical disabilities prevented him from
reporting for the medical examinations. I.D. at 4-5. Since
the appellant has failed to show any relationship between
his alleged physical disabilities and the misconduct which
was the basis for the action, he has not established that
the agency action was based on discrimination due to a
handicapping condition. Miller v. Department of Health and
Human Services, 23 M.S.P.R. 128, 133 (1984).
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indicates that it was detailed and coherent, and that he was
able to assist his counsel in supporting both his legal and
factual defenses to the action. H.T. at 160-202.
Additionally, in his petition the appellant's counsel fails to
identify any example of appellant's alleged incapacity during
the Board proceedings. Consequently, we find ho grounds to
conclude that the appellant could not understand the Board
proceedings and assist in his defense.

After carefully reviewing the remainder of the
*

contentions advanced by the appellant in is petition for
9

review, we find that the appellant has not demonstrated any
error in the presiding official's factual or legal
determinations. See Weaver v. Department of the Navy. 2 MSPB
297, 299 (1980), aff'd 669 F.2d 613 (9th Cir. 1982). Nor do
we find that the appellant has established that any asserted
adjudicatory error by the presiding official impaired the
appellant's substantive rights.?/ Karapinka v. Department of
Energy. 6 MSPB 114, 115 (1981).

Accordingly, the initial decision issued on June 26, 1985
is AFFIRMED as MODIFIED herein.

This is the final order of the Merit Systems Protection
Board in this appeal. 5 C.F.R. § 1201.113(c).

7/ We find no merit in the appellant's contention that because
he may have had restoration rights to his position under 5
U.S.C. § 8151, the agency improperly removed him. Nothing in
§ 8151 precludes an agency from removing an employee for
failing to report for a medical examination. Consequently,
the appellant has not shown that the presiding official's
failure to address his arguments regarding the applicability
of § 8151 in the initial decision was harmful adjudicatory
error.
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The appellant has the statutory right under 5 U.S.C.
§ 7702(b) (1) to petition the Equal Employment Opportunity
Commission (EEOC) for consideration of the Board's final
decision, with respect to claims of prohibited discrimination.
The statute requires at 5 U.S.C. § 7702(b)(l) that such a
petition be filed with the EEOC within thirty (30) days after
notice of this decision.

If the appellant elects not to petition the EEOC for
further review, the appellant has the statutory right under 5
U.S.C. § 7703(fo) (2) to file a civil-action in an appropriate

* *

United States District Court with respect to such prohibited
discrimination claims. The statute requires at 5 U.S.C.
§ 7703(b)(2) that such a civil action be filed in a United
States District court not later than thirty (30) days after
the appellant's receipt of this order. In such an action
involving a claim of discrimination based on race, color,
religion, sex, national origin, or a handicapping condition,
the appellant has the statutory right under 42 U.S.C.
§§ 2000e5(f) - (k) , and 29 U.S.C. § 794a, to request waiver of
any requirement of prepayment of fees, costs, or other
security.

If the appellant chooses not to pursue the discrimination
issue before the EEOC or a United States District Court, the
appellant has the statutory right under 5 U.S.C. § 7703(b)(1)
to seek judicial review, if the court has jurisdiction, of the
Board's final decision on issues other than prohibited
discrimination before the United States Court of Appeals for
the Federal Circuit, 717 Madison Place, N.W., Washington,
D.C. 20439. The statute requires at 5 U.S.C. § 7703(b)(l)
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that a petition for such judicial review be received by the
court no later than thirty (30) days after the appellant's
receipt of this order..

FOR THE BOARD:

Robert E. 'Taylor
Clerk of the Board

Washington, D.C.


